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Def endant Peter Coppol a appeals froman order granting
summary judgnent to plaintiff Merrimck Miutual Fire Insurance

Conmpany (Merrimack). The judgnent declared that Merrimck was

not obligated to defend or indemify defendant for his acts of



abuse against his former wife under a honeowners policy. The
i ssue to be decided is whether defendant's subjective intent with
respect to the consequences of his alleged abusive behavior
toward his wife is relevant in determning if coverage exists
under his homeowner's policy that excludes indemity for injuries
expected or intended.

On May 20, 1992, Joann Coppola (Joann) filed for divorce.
The First Count of the Conplaint demanded a judgnent of divorce
on the ground of extrene cruelty, based on enotional and physi cal
abuse throughout the marriage. The |ast specific allegation of
physi cal threats and enotional abuse were Joann's accounts of
incidents in March 1990. The Second Count of the Conplaint,
i ncorporated the allegations of the First Count, and demanded
j udgnment of divorce based on defendant's chronic al coholism

The Third Count of the Conplaint incorporated the
al l egations of the First Count and demanded conpensatory and
puni ti ve damages based upon the defendant's intentional physical
and enotional abuse of Joann throughout the course of the
parties' marriage, fromJuly 17, 1965 to the date upon which the
def endant was renoved fromthe marital residence by a Restraining
Order, on or about March 20, 1990. Mre specifically, Joann
al l eged 29 instances of physical and enotional abuse agai nst
hersel f and her children. She sought conpensatory and punitive
damages for her enotional and physical injuries. The Fourth
Count of the Conplaint alleged, in the alternative, that

def endant negligently physically and enotionally abused Joann



t hroughout the course of the parties' marriage. She sought
conpensatory injuries under that count. (The clains asserted
agai nst defendant in counts three and four of Joann's conpl ai nt
will be referred to herein as the Tevis clains.?)

Def endant made a demand upon Merrinmack for coverage of the
Tevis clainms in Joann's conplaint. Merrimack had issued a
homeowner's policy to defendant, insuring prem ses |ocated in
Cal dwel I, New Jersey (not defendant's marital hone), having a
policy period fromJuly 11, 1989 until July 11, 1990. Merri mack
deni ed coverage, and filed this declaratory judgnent action on
April 26, 1993 agai nst defendant and Joann.

Def endant filed his answer and counterclaimto Merrimck's
conplaint. Joann also filed an answer to the conplaint. The
decl aratory judgnent matter was consolidated with the divorce
proceedi ng but severed for trial.?

The divorce conplaint was tried first, and a Dual Judgnent
of Divorce was entered as a result of a settlenent arrived at
bet ween Joann and defendant during the course of the trial. In
Par agraph 16 of the judgnent, defendant was required to transfer
t he sum of $20,000 fromhis IRA to Joanne's I RA. |n paragraph
20, the judgnent provided that Joann's Tevis clai mwas deened

satisfied by defendant's assunption and satisfaction of the

! Tevis v. Tevis, 155 N.J.Super. 273 (App. Div. 1978),
rev'd on other grounds, 79 N.J. 422 (1979).

2

Def endant has made these assertions in his procedural
hi story, but has not provided us with the order of consolidation
or the order of severance.
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nortgage on the marital home and the $20,000 roll-over from
defendant's I RA into Joanne's |RA Def endant clains in his
appel late brief that the total settlenment val ue was $30, 000.

Subsequent |y, Judge Rocco D Anbrosio granted Merrimack's
nmotion for summary judgnent, declaring that Merrinmack did not
cover defendant for the clainms asserted by Joann, and di sm ssed
def endant's counterclaim This appeal followed.?

A nore conpl ete understandi ng of Joann's Tevis claimis
reveal ed by the record fromthe divorce action which was
submtted to the notion judge in connection with Merrinmack's
summary judgnment notion. Plaintiff's conplaint alleged a litany
of physical and enotionally abusive behavior conmencing shortly
after their wedding in 1965 up to and including March of 1990.
For exanple, in Novenber 1979, defendant verbally abused and
physically assaulted Joann twice in one night. The second tine
defendant hit her, Joann was holding their six-year old daughter,
who defendant also hit and injured. Joann filed a report with
the police and obtained a restraining order for the defendant to
| eave the residence. Joann began experiencing panic attacks
after that incident.

Pertaining to the policy period at issue in this case (July
11, 1989 to July 11, 1990), Joann clainmed that in October and
Novenber 1989, defendant's abusive behavi or becane nore severe.

According to Joann, defendant had violent tenper tantrums, was

® Joann participated in the summary judgnment proceedi ngs

bef ore Judge D Anbrosi o but does not participate in this appeal.
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critical of her and famly nenbers, and was constantly attenpting
to pick fights with her. She feared for her safety.

On Decenber 30, 1989 defendant physically assaulted Joann,
grabbing her armand pulling her to the floor by her hair. As a
result, she called the New Jersey Battered Wman's Service, who,
in turn, telephoned the police. Joann obtained anot her
restraining order on Decenber 30, 1989 agai nst the defendant
requiring himto stay away fromher and the children. He was
al so tenporarily renmoved fromthe marital hone.

On January 8, 1990, a Famly Court judge entered a mnutual
order granting in-house restraints and forbidding harassi ng and
violent activities between defendant and Joann. The court al so
ordered defendant to undertake counseling fromthe ACT program
(ACT is an acronym for Abuse Ceases Today.)

However, after two incidents on March 17 and 18, 1990, which
i ncl uded nenaci ng behavior with a knife and kicking in Joann's
bedr oom door, Joann filed for a violation of the restraining
order and also filed a donestic violence conplaint. Defendant
was renoved fromthe house the sane day. After defendant |eft
the marital home on March 20, 1990, Joann did not report any nore
i nstances of abuse. On June 21, 1990 there was a final
restraining order entered prohibiting defendant from harassing
Joann or having any contact with her.

Joann began therapy with Barbara Hyatte Pressley, A C S W,
B.C.D., on Cctober 28, 1989, and continued to see Pressley

approximately once a week thereafter. Pressley is a clinical



social worker. Joann was initially referred to Pressley by the
New Jersey Battered Whnen's Center. Pressley diagnosed Joann
W th depressive neurosis, which is characterized by a depressed
nood, | ow self-esteem poor concentration, difficulty in making
deci sions, feelings of hel pl essness, insomia or too much

sl eepi ng, overeating or a bad appetite, and fatigue. Pressley
al so di agnosed her with post-traumatic stress disorder which is
anxi ety produced froma history of abuse. Pressley concluded
that Joann's condition was the result of constant enotional
abuse, including belittling, criticism intimdation, as well as
threats and actual physical violence by defendant. Pressley
stated that Joann's synptons and history are consistent with
battered woman's syndrone.

On July 19, 1993, Merrimack served interrogatories on
defendant. |In response to the question of whether the incidents
in Joann's conplaint occurred, and if so, whether they were
intentional, defendant alleged the incidents were "grossly
exaggerated,” but admtted that "[t]he parties did have several
altercations,” and that "the incidents which resulted in donestic
vi ol ence actions did occur."” Defendant al so responded that he
never intended to hurt his wfe.

Def endant, in his appellate brief, admts that there were
argunents between hinself and his wife which "boiled over into
pushi ng and shoving, hair-pulling, scratching and the like."

Def endant al so admts there was "sone corroboration of the

al | egations of the conplaint and answer and counter-claimin the
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nmedi cal records submtted at the divorce trial." However
def endant contends that he "did not intend to cause his wife to
devel op post-traumatic stress syndrone or battered wonen's
syndrone,"” and further, that Joann's "condition was either one
whi ch occurred accidentally, or didn't occur at all, or occurred
as a result of unintended consequences of intended acts."”
Def endant states that throughout the divorce action trial, he
never admtted any act that could have caused Joann's injuries,
that he was not at fault, and that his w fe was exaggerating and
manuf acturing these clains.*

The policy affords coverage for "bodily injury ... caused by
an occurrence...." An "occurrence" is defined as "an accident

which results, during the policy period, in: (a) bodily

infjury . . ." [enphasis added]. "Bodily injury" is defined in
the policy as "bodily harm sickness or disease, including
required care, |oss of services and death that results.”
Excl uded from coverage is "bodily injury . . . which is expected
or intended by the insured."

Joann al |l eged only one incident of physical abuse, Decenber
30, 1989, that falls within the policy term It is clear that
any injury caused by that physical assault is "bodily injury"
under the policy, and is potentially covered unl ess excl uded.
Beyond that incident, however, Joann contended that there was

enoti onal abuse that occurred on various occasions during the

* The divorce action settled before defendant testified.
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same time period. In Voorhees v. Preferred Mut. Ins. Co., 128

N.J. 165 (1992), the Suprene Court made it clear that enotional
i njuries acconpani ed by physical manifestations are covered under
"bodily injury" insurance policies. 1d. at 179. However,

enotional injuries unacconpani ed by physical manifestations are

not "bodily injuries"” and are not covered. SL Industries v.

Anerican Mtorists, 128 N.J. 188, 201-203, 205 (1992). Thus,

there is potential coverage for the enotional injuries clained by
Joann, to the extent that there were physical manifestations and
coverage i s not excluded.

It is clear fromthe recitation of the proofs offered by
Joann in the divorce trial that she was asserting acts of
i ntentional m sconduct, as opposed to negligence, as grounds for
her Tevis claim The language in the policy clearly precludes
"coverage for insureds whose conduct is intentionally wongful."

Voor hees, supra, 128 N.J. at 180. The Court in Burd v. Sussex

Mutual Ins. Co., 56 N.J. 383 (1970), explained the public policy

reasons for excluding coverage for intentional injury caused by
t he insured.

The exclusion of intentional injury from
coverage stens froma fear that an individua
m ght be encouraged to inflict injury
intentionally if he was assured agai nst the
dol I ar consequences. . . Pulling the other
way is the public interest that the victimbe
conpensated, and the victims rights being
derivative fromthe insured' s, the victimis
ai ded by the narrowest view of the policy
excl usion consistent with the purpose of not
encouragi ng an intentional attack.

[Burd, supra, 56 N.J. at 398-399 (citation omtted)].
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The Court in Voorhees explained the distinction between

"intentional” and "accidental" acts. The Court held
that the accidental nature of an occurrence
is determ ned by anal yzi ng whet her the
all eged wongdoer intended or expected to
cause an injury. If not, then the
resulting injury is "accidental ,” even if the
act that caused the injury was intentional.
That interpretation prevents those who
intentionally cause harmfromunjustly
benefiting frominsurance coverage while
providing injured victins with the greatest
chance of conpensation consistent with the
need to deter w ong-doing.

[1d. at 183.].

How t hen does one determ ne whether there was an "intent to
injure?" The Court in Voorhees noted that "[t] he general trend
appears to require an inquiry into the actor's subjective intent
to cause injury." [|d. at 184. |Indeed, the Court held: "Absent
exceptional circunmstances that objectively establish the
insured's intent to injure, we will look to the insured's
subj ective intent to determine intent to injure.” 1d. at 185.
It is the intent to injure, rather than the intent to commt the

act that is inportant. SL Industries v. Anerican Mtorists, 128

N.J. 188, 207 (1992).

That is not to say, however, that the actor's subjective
intent nust always be a matter for jury determ nation sinply
because the actor clainms he or she had no intent to injure,
al though fully intending the act. There are occasions where the
obj ective conduct of the actor also determ nes the actor's
subjective intent to injure. Such is the case where the actor

engages in assault and battery. Ml anga v. Manufacturers Cas.
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Inc. Co., 28 N.J. 220, 225 (1958). The very nature of the
conduct inmputes the actor's subjective intent to cause sone

injury to the victim |bid.; See also, SL Industries, supra, 128

N.J. at 208-209 (holding that where conmmon |aw fraud is alleged
an intent to injure is presuned). Were, as here, the plaintiff
clainms no nore than the type of injuries that are inherently
probabl e from such conduct there is no need to inquire into

defendant's subjective intent. Cf Prudential v. Karlinski, 251

N.J. Super. 457, 464 (App. Div. 1991) (stating the converse of

this proposition, i.e., "where the intentional act does not have
an inherent probability of causing the degree of injury actually
inflicted, a factual inquiry into actual intent of the actor to
cause that injury is necessary."). Thus, we are satisfied that
no coverage is afforded defendant as a matter of |aw for the one
act of physical assault that allegedly occurred during the policy
peri od.

The nore difficult issue concerns the claimof verbal abuse
and harassnent directed toward Joann which she clainmed resulted
in bodily injury. The focus, of course, is on those acts which
occurred during the policy period. Defendant does not deny that
hi s conduct could be considered abusive in some instances. He
sinmply contends that he did not intend to cause injury to Joann
as a result of his behavior. Wether Merrimck had the duty to
defend defendant as to those allegations depends on whether it
woul d have a duty to indemmify himif plaintiff successfully

proved her claim Voorhees, supra, 128 N.J. at 180. |If there is
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no duty to indemify defendant under any version of Joann's
al l egations, Merrimack had no duty to defend himor bear the cost
of his defense. |bid.

The Supreme Court has recogni zed t hat

[w] hen the actions are particularly
reprehensible, the intent to injure can be
presumed fromthe act without an inquiry into
the actor's subjective intent to injure. That
obj ective approach focuses on the |ikelihood
that an injury will result froman actor's
behavi or rather than on the wongdoer's

subj ective state of m nd.

[ Voor hees, supra, 128 N.J. at 184]

Where the insured' s conduct was deened reprehensible the

obj ective approach was used by this court in Atlantic Enployers

v. Tots & Toddlers, 239 N.J. Super. 276, (App. Dv.), certif.

denied, 122 N.J. 147 (1990). In that case the insured was sued
for his sexual abuse of children in a day-care center, and the
plaintiff-intervenors argued that the actor's subjective intent
was relevant and was a matter for a jury to determne. The
plaintiff-intervenors cited to case |law from another jurisdiction
in which "two doctors testified that pedophiles consider sexual
contact to be part of a caring relationship and do not intend to
harmtheir victins." 1d. at 283. W rejected that notion
sayi ng:

As a matter of public policy and |logic we

conclude that the better rule warrants

application of the objective approach. A

subj ective test suggests that it is possible

to nolest a child and not cause sone kind of

injury, an unacceptabl e concl usion.

Certainly, one would and shoul d expect sone

physi cal or psychological injury or both, to

result from such acts.
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[Ld. at 283]
There is sonme authority in our case law to support the
concl usi on that spousal abuse is so reprehensible that both
public policy and logic require a presunption that the actor

intended injury. In Tevis v. Tevis, 155 N.J. Super. 273 (App.

Div. 1978), rev'd on other grounds, 79 N.J. 422 (1979), this

court first recognized that interspousal imunity no | onger
applied to donestic violence and required such clains to be
included in the divorce action. W noted the seriousness of
spousal abuse and the fact that donmestic violence is never sinple
nor negligent, and, therefore, insurance coverage for intentional
acts of donestic violence is not avail able.

In a civilized society, wfe-beating is,
self-evidently, neither a marital privilege
nor an act of sinple donestic negligence.
Neither is any other intentional tort by

whi ch one spouse victimzes the other. Nor,
nor eover, do any of the common-I|aw reasons
for interspousal imunity pertain to
intentional torts. . . Insurance coverage for
such torts not being available as a matter of
public policy, see, e.qg., Malanga v.

Manuf acturers Cas. Ins. Co., 28 N.J. 220, 225
(1955), there is no carrier who m ght be

def rauded.

[1d. at 278.]. (Enphasis added.)
The Suprene Court in Brennan v. Orban, 145 N.J. 282 (1996),

al so noted the seriousness of donestic violence and the public
policy that undergirds the legislative and judicial efforts to
remedy it.

[ T] he distinction between serious and non-

serious injuries does not find support in New

Jersey constitutional doctrine . . . we
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believe that there is no such thing as an act

of donmestic violence that is not serious.

Every action of recent Legislatures has been

i ntended to underscore the serious nature of

t he donestic violence problemin our society.

Id. at 298.
The Court in Brennan recognized the marital victimhas a right to
a jury trial for her Tevis clainms "when the Fam |y Part is
convinced that society's interest in vindicating a marital tort
t hrough the jury process is the dom nant interest in the
matter[.]" Id. at 302. The Court acknow edged that in sone
cases, a jury trial will provide "the victimw th the maxi num
protection that the |law can provide,"” which is the intended
pur pose of the Prevention of Donestic Violence Act, N. J.S A
2C. 25-18. 1d. 306. However, it noted that in cases where the
abusi ve spouse does not have substantial assets, "the | ack of
i nsurance coverage for intentional torts . . . may render the
tort action an illusory renedy."” 1d. at 305. In making that
observation, the Court acknow edged the soundness of Judge
Pressler's statenent in Tevis that insurance coverage is not
avai l able as a matter of public policy where spousal abuse has
occurr ed.

G ven the fact that our Supreme Court has recognized the

seriousness of spousal abuse, and has even considered the problem

of donmestic violence to be a "national epidemc," (See Brennan,

supra, 145 N.J. at 298-299), allow ng spouse abusers insurance
coverage for their intentional abuse, whether it be physical or

enotional, would contravene the public policy clearly enunciated
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by our Suprenme Court, and the intent of the Legislature inits
enactment of the Prevention of Donestic Abuse Act. Cearly,
coverage for spousal abuse, in any form would encourage those
who are disposed to conmt such reprehensible acts to inflict
injury upon their spouses with inmpunity, knowi ng that their

i nsurance conpanies wll indemify themfor the noney danmages
recovered by their spouses if only they can convince sone jury
that they did not intend or expect bodily harmto flow fromtheir
conduct. Therefore, we conclude that spousal abuse in any form
is "so inherently injurious, that it can never be an accident,"”
and therefore, "[a]s a matter of public policy and logic * * *
the better rule warrants application of the objective approach,”
to the end that the intent to injure is presuned fromthe

performance of the act. Voorhees, supra, 128 N.J. 165, 185

(1992) (quoting Atlantic Enployers, supra, 239 N.J. Super. at

283).
There is an alternative basis for our determ nation that
Merrimack has no duty to defend or indemify in the circunstances

of this case. In Morton Intern. v. General Acc. Ins., 134 N.J.

1, (1993), cert. denied 512 U.S. 1245, 114 S. C. 2754, 129 L. Ed.

2d 878 (1994), the Suprene Court addressed the question of

whet her pollution was such reprehensi bl e conduct that an intent
to injure should be presuned as a matter of law. |d. at 86. The
Court concluded that there was no warrant for such a presunption
because experience had shown that "insureds held responsible for

remedi ati on of environnmental pollution vary significantly in
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their degree of culpability for the harm caused by poll utant
di scharges.” |bid.

I nstead, the Court elected to determ ne whet her coverage
shoul d be provided on a "case-by-case" basis. |bid. In comng

to that conclusion, the Court relied on Voorhees, supra, in which

it said that the objective test for determning intent can be
used in "exceptional circunstances that objectively establish the

insured's intent to injure.” 1bid. (quoting Voorhees, supra, 128

N.J. at 185). Using that test, the Court |ooks to the "avail able
evidence" in the trial court record, such as the duration of the
conduct, the quality of the act (intentional or negligent), and
the quality of the insured s know edge concerning the inpact of
its conduct. |Ibid. |If an evaluation of the record considering

t hose and other relevant factors denonstrates that "environnental
injury had been intended or expected" a declaration of no
coverage will be sustained. 1d. at 87. 1In sone respects the
analysis that is undertaken is simlar to that undertaken under

Brill v. Guardian Life Ins. Co. of Am, 142 N.J. 520 (1995). If

no reasonable fact finder could find in favor of the insured who
clains there was no expectation of injury or intent to injure,
objective intent can be found as a matter of |aw

Even if we were to ignore the public policy that so strongly
undergirds this State's efforts to conbat spousal abuse, and
conclude that this case should not be analyzed in the sane way as
sexual assault is analyzed, we nust at |east conclude that

spousal abuse constitutes "exceptional circunmstances” if
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environnmental pollution deserves such recognition. Accordingly,

we apply the factors described in Muxrton Intern., supra, 134 N J.

at 86, to this record.
Plaintiff's proofs reflect |long term abuse, both physical
and verbal, over a twenty-five year span from 1965 to 1990. As

Tevis states, such conduct can never be considered negligent.

Tevis, supra, 155 N.J. Super. at 158. During that same period of
time, defendant was aware that Joann considered his conduct to be
serious enough that she was required to seek nedical aid for her
physical injuries and ultimately counseling for her psychol ogi cal
injuries. Further, Joann was required to seek judicial
intervention on several occasions. |ndeed, on one occasion

def endant’'s conduct was serious enough to warrant the court to
order that he attend abuse counseling at ACT. To clai munder
such circunstances that defendant did not expect or intend any
infjury to his wife is disingenuous at best. A plenary trial on
that issue is sinply not warranted.

Finally, we observe that an abused spouse will not be left
wi thout a renmedy if the abuser's honeowner's insurance is found
not to cover Tevis clains. In alnbst all divorce actions, there
are equitable assets to distribute. Therefore, as was done in
this case, the abused spouse's clains will be conpensated by a
greater share of the marital assets.

Affirned.



